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The first Working Paper in this series (LSR-1 2020, The rationale for legal services 



 

Version: Final 3 

2. The challenge of regulatory focus 
2.1 Background 

Although the short title of the Legal Services Act 2007 refers to ‘services’, for the most part it 
applies to ‘legal activities’ (which are defined in section 12).  This would perhaps lead to an 
expectation that the approach of the Act would be to regulate by activity.  On the other hand, 
activities have to be carried on by an individual, and authorisation and sanctions are 
primarily attached to an individual.  Regulation by reference to a person rather than an 
activity would be understandable.   

However, the Legal Services Act added some complexity to this picture in two ways.  First, it 
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2.2 A shift away from title? 

As part of the review of the Legal Services Act 2007 and related legislation, which led to the 
submission to the Ministry of Justice in 2015 of Legislative options beyond the Legal 
Services Act 2007, that submission stated (Legislative Options Review 2015: page 54): 

Future approaches to before-the-event regulation could separate the current regulatory link 
between title and authorisation4.  In turn, this could result in risk-based, targeted and proportionate 
regulation focused on authorisation by regulators for specific legal activities – either by individual 
or entity – with the award of titles (and the education and certification of knowledge and 
competence required for the award of them) being a matter for professional or representative 
bodies rather than regulators.  Care would however need to be taken as to the ‘brand value’ of 
such titles (i.e. the extent of willingness of consumers to purchase services from anyone without 
such a title), and whether the control of award of such titles by a professional body could become 
a practical barrier to entry and an impediment to competition.  

The Legal Services Board then picked up this issue in A vision for legislative reform of the 
regulatory framework for legal services in England and Wales (LSB 2016: page 22): 

We do not consider that regulation should in future be based on professional title – in other words, 
regulatory rules should not be targeted at particular practitioners solely on the basis of their 
professional titles.   

This view was reinforced when the Competition & Markets Authority, in its market study
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2.3 The additional challenge of emerging technologies 
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diligence, intellectual property renewals, contract management, online dispute resolution 
and, perhaps, comparison websites9.   

To some extent, of course, all technology ‘substitutes’ for humans, even that described 
above as ‘supportive’.  The point here is that, from the consumer perspective, human beings 
– and lawyers in particular – are removed from their interaction with legal services.  The 
increasing development and adoption of artificial intelligence and robotics in legal practice 
can only extend the opportunities for such substitution, as well as for the sophistication and 
processes involved. 

The challenge for regulation and regulators lies not simply in the possibility of technological 
development and its potential.  As Brownsword recently pointed out in a paper for the Legal 
Services Board (2019: paragraph 6.2.2.1): 
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On the negative side, though, these systems could come close to supplanting the rule of 
law, with technology becoming the regulatory tool.  This could undermine the idea of justice 
not only being done but being seen to be done; and it could change our notion of ‘property’ 
and ‘property rights’ that form the basis of so much of what lawyers have historically created, 
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In 2015, a US court distinguished between tasks performed by machines and tasks 
performed by lawyers (Lola v. Skadden, Arps, Slate, Meagher & Flom LLP).  It held that 
tasks that could otherwise be performed entirely by a machine could not be said to fall under 
the practice of law.  As a result, tasks that were once regarded as the practice of law can 
now, through legal technology, no longer be treated as such. 

Consequently, as in England & Wales, lawtech might increasingly operate outside and 
beyond the reach of the established framework for regulating legal services.  Given the 
potential risks to consumers, to the rule of law, and to public confidence in legal services and 
their regulation, we must all question whether that is the right way to proceed. 

One of the ways of testing regulatory implications of new technologies is through the idea of 
a ‘sandbox’.  In the same way that the health and pharmaceutical sector has clinical trials, 
and the financial services sector has, under the Financial Conduct Authority, its ‘Project 
Innovate’12, so the legal sector now has SRA Innovate.  This is an initiative that lets firms13  

explore new ways of running your business and introducing original ideas. This is a 'safe space' for 
existing firms, as well as ne
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(b) individuals who hold a professional title or qualification that is deemed to give them 
the necessary permission to provide regulated legal services;  

(c) individuals who provide regulated legal services, in whatever capacity or context they 
do so;  

(d) entities that provide regulated legal services; and 

(e) providers (whether individuals, entities, title-holders or technology) of regulated legal 
services.  

The framework of the Legal Services Act 2007 is essentially built around option (b), with a 
necessary extension to option (d) in order to accommodate alternative business structures 
(ABSs) with the ownership, financing or management of those who do not hold a title or 
qualification within option (b).   

The current structure is therefore fundamentally title-based: the pre
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3. Activity-based regulation 
3.1 Clementi’s conundrum 

In his 2004 Review, Sir David Clementi addressed the difference between an ‘inner circle’ of 
the six reserved legal activities (preserved under the Legal Services Act and confirmed in 
section 12(1) and Schedule 2), and an ‘outer circle’ of all other legal services.  He 
recognised that a precise definition of ‘legal services’ is not possible: “it needs some 
flexibility, given the need to accommodate the inevitable change which occurs over time in 
the boundaries of what is considered to be ‘legal’” (Clementi 2004: pages 95-96).   

He also referred to ‘regulated services’, acknowledging that the definition of this is more 
complex and “includes all inner circle services, plus those in the wider, outer circle which a 
lawyer is allowed to undertake in a professional capacity” (Clementi 2004: page 97).   

As such, regulated services include legal services that are not reserved legal activities but 
are otherwise explicitly regulated (such as immigration, insolvency, and some elements of 
claims management
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or performance required to meet the public interest objectives of State intervention in 
otherwise private transactions.   

This difference of approach is evident from the CMA’s recommendation to the Ministry of 
Justice (CMA 2016: page 17), namely, that regulation (as a mandatory minimum acceptable 
standard) should be applied directly in legal service areas where there is the highest risk to 
consumers; and therefore regulation should not be introduced, or it should be removed, 
when there is insufficient evidence of risk. 

The 2007 Act does not perceive there to be sufficient risk either to the public interest or to 
consumers to require non-reserved activities to be carried on only by authorised persons.  
However, the Bar Standards Board (BSB) and Solicitors Regulation Authority (SRA) seek to 
regulate barristers and solicitors generally (rather than only those who are authorised in 
respect of a reserved legal activity).  As a consequence, they are effectively imposing 
additional obligations on practitioners by requiring them to submit to regulation when they 
carry on non-reserved activities.14 

As the CMA put it in their market study (CMA 2016: paragraph 5.55): 
In finding high regulatory costs in this sector, a particular concern is that, as a result of title-based 
regulation, the costs of any excessive regulation will be spread across all activities undertaken by 
the authorised provider – including lower risk, unreserved legal activities.  As a consequence, 
disproportionate regulatory costs may unnecessarily raise the cost of these unreserved services to 
consumers.  

It is therefore debateable whether this approach is in fact consistent with the intention or 
language of the Legal Services Act (this point is explored further in paragraph 4.5 below). 

 

3.4 A dual approach? 

A potentially different approach would be development from the current structure of reserved 
legal activities, which proceeds from some sense of activity-based regulation.  However, 
such development would not necessarily need to retain the concept of ‘reservation’.  What 
might be envisaged, for example, would be, first, an activity-based regulator for specific legal 
activities that met the public interest threshold for regulation.   

Such a regulator could set the minimum regulatory standards required for the carrying on
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Activity regulation tends to proliferate the number of regulators and also can lead to inflexibility and 
a lack of agility.  On the other hand it offers the chance to introduce more risk-based profiling.  If 
there is effective individual and entity regulation in place, activity regulation will largely be captured 
by these groups.  

Just as the current framework appears to many to introduce a surfeit of regulators and 
oversight regulation, it is not immediately clear (as Roberton suggests) how an activity-
based approach would result in anything less complex.  Activity-based regulation is not as 
obvious or straightforward as it might seem at first blush.   

As we already know from the reserved activities (cf. LSR-2 2020), identifying the correct 
candidates and defining them robustly is challenging.  In a modern, risk-based, technological 
and global world, flexibility within the framework to be able to update (by adding, removing or 
amending) the regulated activities will be desirable.  The need to avoid both catch-all 
definitions (that would unduly widen the regulatory scope), and a very long list of finely 
differentiated activities (that would add to the complexity of regulation) will be a considerable 
task. 

 

3.5 Legal Education and Training Review 

The extensive Legal Education and Training Review (LETR) looked very carefully at the 
concept of activity-based regulation.  It helpfully summarised the advantages (LETR 2013: 
paragraph 5.7): 

In principle, activity-based authorisation offers a number of potential benefits to consumers, 
regulators and trainees including:  
• ensuring authorisation is linked more closely to demonstrable competence in a field of practice;  
• aligning authorisation decisions more closely with an evidence-based analysis of risks to 

consumers, and with the regulatory objectives;  
• 
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authorisation may need to reflect different ‘levels’ of competence, which may add to the complexity 
as those levels need to be clearly task- or outcome- defined.  

The case for activity-based regulation as a predominant focus for the regulatory framework 
is perhaps not as obvious or as straightforward as might otherwise be assumed.  It leads to 
a number of challenging issues.  It also begs a question whether the ‘activity’ in question 
should best be defined by reference to the activity of the legal representative (e.g. 
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4. Regulation by title 
4.1 Introduction 

As the basis for much of the current regulatory framework, regulation by title will now be 
considered.  This is a shorthand expression for the regulation of legal services and conduct 
that flows from the award of a professional title or qualification. 

The CMA, in their legal services market study, emphasised the connection between current 
regulation and title (CMA 2016, paragraphs 5.90-5.92): 

5.90 As set out in the introduction, regulation in legal services is focused primarily on 
professional titles.  
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4.2 The nature of a profession: professionalism vs. consumerism17 

The traditional notion of the lawyer-client relationship might be characterised as: 

• founded in historical power: this was based on the lawyer’s special knowledge and 
position in society; 

• influenced by socio-economic, educational and political trends: this includes the 



 

Version: Final 20 

4.3 The decline of professional supremacy 

From 
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regulatory framework, but will first explore the issue of the ‘brand value’ that is often ascribed 
(or assumed to attach) to professional titles.



 

Version: Final 22 

relationship into which they have entered or are contemplating entering.  As the CMA stated 
(CMA 2016: paragraph 4.18, emphasis supplied): “We consider that consumers’ reliance on 
certain professional titles to select a legal services provider is not a cause for concern 
provided that they understand what they are getting for the solicitor brand, and the title is an 
accurate proxy for high-quality advice and service delivery and the availability of redress.”   

However, a
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unregulated providers.  These unregulated providers are presumed to have no similar 
regulatory or professional obligations, and will therefore (it is asserted) pursue only profit at 
the expense of quality.   

Additionally, so this argument runs, such unregulated providers will be able to undercut 
regulated practitioners on price because they do not bear the direct or opportunity costs and 
burdens of regulation and can therefore charge less and still potentially make the same 
margins.  

There is some substance in these views of regulated practitioners – more so historically 
when the SRA’s separate business rule prevented them from unbundling their non-reserved 
activities.  There is undoubtedly a direct and opportunity cost to regulatory compliance that, 
without more, will probably result in higher prices or lower margins.   

It is also arguable that there is indeed a higher yardstick of quality attaching to those who 
have regulated status accorded by a professional title and authorisation, and who then 
become subject to expectations from the State, the public at large, clients and regulators 
that they will discharge their professional functions exceptionally well. 

However, what this view often gives insufficient value or credence to is that, in the eyes of 
consumers, quality is a multi-faceted concept that, as well as technical competence and 
accuracy, incorporates functional dimensions (engagement and ease of use) and utility 
(practical usefulness and comprehensibility of advice given).  Lawyers are often judged to 
have fallen short on functional quality and utility of advice.   

Nor does it allow much scope to acknowledge that innovation, alternative approaches to 
resourcing, and process improvements can drive down the costs of service without inevitably 
compromising quality (in all of its dimensions). 

Finally, these views also ignore the commercial imperative on all providers to achieve an 
acceptable service (whatever that might mean to individual consumers) at an acceptable 
price for the value delivered, otherwise market forces and reputation will most probably 
reduce the demand for any given provider’s services.   

There are thus normal business expectations that will often lead providers (even those 
offering non-reserved activities outside the scope of current regulation) to offer a good 
quality of service, charge accordingly, and possibly even with some voluntary element of 
conduct codes and indemnity insurance.   

Where providers do not offer high quality, this is not inevitably because they set out to dupe 
customers into accepting a poor (or low) quality service at a low price: it could also be 
because market research and business experience suggest that consumers do not 
inevitably want gold-standard (or even high) quality at high prices.   

As the CMA observed in their market study, there is a risk of poorly targeted regulation if it is 
“derived from an assumption that higher quality of service was always in the consumer 
interest rather than recognising that consumers may legitimately make trade-offs between 
quality and the price of services” (CMA 2016: paragraph 5.42).  
In summary, the current regulatory framework has an indirect effect on quality and price by 
framing both practitioner and client expectations in certain ways, and perhaps by reinforcing 
an ambivalence towards innovation.   

While there is undoubtedly some brand value in professional titles and some protection for 
consumers, it is still questionable whether this presents an overwhelming case to preserve 
those elements of a regulatory framework that are built on the foundations of professional 
titles.   
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However, what an alternative approach might miss is, first, the cultural (or ‘soft’) side of 
regulation that can shape behaviour and attitudes through strong and pervasive professional 
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access to justice (because it increases the costs of non-reserved legal activities).  It is also 
not targeted and risk-based (
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Additionally – at least in relation to those who make representations in court or to other 
authorities, though arguably more generally – authorised in
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qualification).  It could then 
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6. Regulation of entities 
6.1 Background 

Historically, the approach of the regulatory framework in England & Wales to the regulation 
of entities has been mixed.  Barristers in self-employed private practice were prevented from 
practising other than personally (with their chambers not being structured or treated as a 
business entity).  Similarly, until relatively recently, solicitors were required to practise either 
alone or in a general partnership with unlimited liability.   

The approach to legal services regulation was therefore focused for many centuries on the 
regulation and obligation of individuals, and paid little or no attention to the 
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that legal services are still predominantly delivered by individuals.  Accordingly, therefore, 
even where the entity itself is licensed, the reserved legal activities that it carries on must 
nevertheless be delivered or supervised by an individual who is personally authorised in 
respect of the reserved activity in question.   

Further, the ABS entity must also appoint an approved Head of Legal Practice who is 
individually authorised for at least one of the reserved activities for which the ABS holds a 
licence.  

 

6.2 The purpose of entity regulation 

It would seem that the principal purpose of entity regulation for ABSs lies less in the wish 
that entities should be authorised to carry on regulated legal activities than in the need to be 
able to attach some regulatory reach to an organisation that might be wholly owned by those 
who are not themselves subject to regulation as individuals.   

As such, it moves in the direction of ‘provider-based’ regulation (see further paragraph 7 
below), in the sense that the legal entity is authorised to provide certain legal services.  
Further regulatory requirements then specify the conditions for that authorisation as well as 
for the provision or supervision of regulated services on behalf of the entity by individuals 
who are themselves authorised. 

This in turn has led to a regulatory anomaly (and a consequence of the ‘regulatory gap’ 
previously recognised: see LSR-0 2020: paragraph 4.5).  As a result of an individual being 
authorised to carry on one or more of the reserved legal activities, there already exists a 
regulatory ‘hook’ on which regulated provision can be based, with the consequent protection 
for the clients of that authorised individual.   

The question then reasonably arises why it is necessary to require further authorisation of 
the business entity within which that indivi
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ABS entity because it did not wish to provide reserved activities to the public; and regulation 
as a non-ABS entity is not available. 

 

6.3 A new approach 

The SRA changed its Handbook in November 2019 to allow solicitors to work within a non-
regulated entity, providing non-reserved services to the clients of that entity.  However, it still 
remains the individual solicitors who are subject to regulation and not the entity.   

These developments have been controversial30, largely on the basis that the protection 
available to consumers in these circumstances is not the same as that available to clients of 
regulated law firms and ABSs.  There have therefore been expressions of concern relating 
to the potential for confusion for consumers about the exact nature of the applicable 
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5.106 The SRA proposal would address the competition concerns raised [above].  We consider 
that access to regulated titles would improve the ability of unauthorised providers to 
compete in two ways:  
(a) Through the impact that these titles have on consumer decision-making and trust. 

This means that consumers may be more willing to use unauthorised providers which 
employ practising solicitors, in situations where they might benefit from using them; 
and  

(b) Through the ability of unauthorised firms to harness the expertise of solicitors in 
innovative and lower costs business models.  

5.107 This is likely to have a positive impact on consumers by generating greater competitive 
pressure on price, and creating new routes and choice for consumers to access advice 
from qualified solicitors.  

5.108 However, at the same time, there might be risks to consumer protection if the change led 
to consumers using providers which offered lesser regulatory protection on an uninformed 
basis.  

5.109 In the following paragraphs we consider the possible effects of the SRA proposal and the 
risks that consumer protection concerns might arise.  The implications of the SRA proposal 
for consumers who chose to use solicitors working in unauthorised firms would depend on 
whether they would have otherwise used an unauthorised provider or an authorised 
provider.  

5.110 Consumers who would have purchased legal services from an unauthorised firm would 
benefit from additional protection. As a result of the changes, they would have access to 
the [Legal Ombudsman (LeO)].  In addition, solicitors working in unauthorised firms would 
need to follow the minimum standards and ethical codes in the ‘Code of Conduct for 
Solicitors’.  

5.111 Consumers who would have purchased from an authorised firm but, as a result of the 
changes, now chose to use a solicitor working in an unauthorised provider would have less 
protection.  As noted above, unauthorised providers who employ solicitors will not be 
subject to mandatory PII and consumers would not benefit from legal professional 
privilege.  Consumers using solicitors in unauthorised providers would also not have 
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7. Regulation of providers 
7.1 A question of scope 

Rather than seeking to differentiate between professional titles, or between individuals and 
entities, an alternative focus for regulation could be a broader notion of a ‘provider’.  This 
description could be defined in such a way that all forms of the provision of legal services 
could be captured.  Once it is decided that a legal activity should be within the scope of 
regulation, any form of provision by any provider could then 
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8. Conclusions 
The question of regulatory focus is far from straightforward.  It would seem that the current 
framework has two structural constraints.  The first is that a narrow set of reserved legal 
activities does not ensure that all of the activities that should be regulated in the public 
interest are identified, and the application of reservation is accordingly inadequate.   

The second structural constraint is that providing for regulated entry into the legal services 
sector through authorisation, resulting primarily from a professional title, for one of those 
limited activities, creates a barrier and cost for potential market entrants. 

The combination of these constraints creates further consequences.  The first is that new 
entrants who only wish to operate in non-reserved areas are forced to (i) operate in a non-
regulated environment; (ii) incur unnecessary (and, in a business context, artificial) costs of 
becoming qualified or authorised for reserved activities that they do not wish to offer; or (iii) 
submit to voluntary regulation that might leave their clients less well protected. 

The second consequence is that there is no current route to consistently regulating lawtech 
or substitutive legal technology.  This creates an additional dimension to the existing 
regulatory gap. 

Under the current regulatory framework, title-based authorisation leads to before-the-event 
authorisation for one or more of the reserved legal activities, and during- and after-the-event 
regulation then flows for all that the authorised person does.  

There is no scope for more risk-based, targeted and proportionate intervention that would 
allow for the separate imposition of before-, during- and after-the-event regulation as 
appropriate to different public interest needs and consumers’ circumstances. 

However, it is not clear that the present mix of regulating activities, titles, individuals and 
entities can obviously give way to a simpler, coherent alternative. 
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